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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Civil Action No. 317 

Cyrus Keiser, Jr., Plaintiff, 

vs. 

Frank E. Walsh, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint for Injunction, Accounting 

and Damages 

Filed October 17 1938 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 317 

Cyrus Keiser, Jr., 5211 Wisconsin Avenue, N. W., Plaintiff, 

vs. 

Frank E. Walsh, 4514 Connecticut Avenue, N. W., 

Defendant. 

1. Plaintiff and defendant are boih residents of the Dis¬ 
trict of Columbia. 

2. Plaintiff has for several years been engaged in the real 
estate business in Washington and nearby Maryland, and 
maintains an office at 5211 Wisconsin Avenue, N. W., this 
city. In, to-wit, January, 1938, plaintiff contracted with a 
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firm known as Bowling & Gardiner to act as Sales Repre¬ 
sentative for said firm in connection with a real estate sub¬ 
division in Montgomery County, Maryland, known as 
“Edgewood”, which said firm was then developing. For 
his services under said contract, plaintiff was to receive a 
commission of five per cent of the selling price on all sales 
negotiated by him and one per cent of the selling price on all 
sales negotiated bv others. 

3. Shortly after said contract was entered into, the defen¬ 
dant sought and obtained employment with plaintiff as a 
real estate salesman, and continued in said employment 
until, to wit, May 2S, 1938, on which date he resigned. 

4. Prior to his resignation from plaintiff’s employ, the 
defendant secretly, subversively and maliciously influenced 
and succeeded in persuading the said Bowling & Gardiner 

to cancel its contract with plaintiff and to employ the 
2 defendant as sales manager of said subdivision of 
! ‘ 1 Edge wood ’ \ Said cancellation and employment by 
Bowling & Gardiner occurred on, to wit, June 2, 1938. De¬ 
fendant is still so employed. 

5. The first group of 10 houses in said subdivision was 
completed in, to-wit, July 1938, and from the sales thereof 
the defendant has received large sums as commissions 
whicfy but for his acts, would have accrued to plaintiff. 
Other groups involving, to-wit, 62 houses, are under con¬ 
struction or planned, from sales of which defendant will 
derive considerable additional sums as commissions unless 
prevented by this action from so doing. 

Wherefore, plaintiff, prays: 

1. That defendant be enjoined from further participa¬ 
tion, directly or indirectly, in sales of houses in the said sub¬ 
division of “Edgewood”. 

2. That defendant be required to account to plaintiff for 
commissions which have accrued to defendant from sales in 
said subdivision. 

3. That plaintiff be awarded punitive damages. 

STANLEY WORTH 
J NELSON ANDERSON 
Attorneys for Plaintiff 
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District of Columbia, ss : 

Cyrus .Keiser, Jr., being first duly sworn on oath accord¬ 
ing to law deposes and says that he is the plaintiff herein; 
that he has read the foreging bill of complaint; and that the 
facts therein contained are true to the best of his 

3 knowledge, information and belief. 

CYRUS KEISER JR. 

Subscribed and sworn to before me this 15th day of Octo¬ 
ber, 1938. 

WILLIAM E. FREEMAN 
(Seal) Notary Public, D. C. 

My Commission Expires Dec. 1, 1942 

4 Answer to Complaint 

Filed November 29 1938 

• * • 

The Defendant Frank E. Walsh for answer to the Com¬ 
plaint in the above-entitled cause, says: 

1. He admits the averments of paragraph 1 of the Com¬ 
plaint and further says that he resides at 2737 Devonshire 
Place, N. W., in the District of Columbia. 

2. Defendant admits that Plaintiff has been engaged in 
the real estate business in the District of Columbia and 
nearby Maryland for some years and maintains an office at 
5211 Wisconsin Avenue, N. W. Defendant is without knowl¬ 
edge of the remaining averments of paragraph 2 of the 
Complaint and neither admits nor denies the same, and so 
far as the same are material calls for strict proof thereof. 

3. Answering paragraph 3 of the Complaint Defendant 
admits that he was employed by and associated with Plain¬ 
tiff as a real estate salesman from, to wit, January 1, 1938, 
to, to wit, May 27,1938, on which latter date Defendant dis¬ 
continued his connection as a salesman with Plaintiff. 

4. Defendant admits that since, to wit, June 2, 1938, he 
has been connected with and employed by the firm of Bowl¬ 
ing and Gardiner as a salesman and is so employed at the 
time of the filing of this answer. Defendant denies all of 
the remaining averments of said paragraph 4 of the Com¬ 
plaint. 
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5. Answering paragraph 5 of the Complaint Defendant 
admits that a group of ten houses erected by Bowling and 
Gardiner in a subdivision known as Edgewood, Montgomery 
County, Maryland, were completed in, to wit, July, 1938, 
and that Defendant has received or is entitled to re- 

5 i ceive commissions for the sales of said houses. De¬ 

fendant further admits that the firm of Bowling and 
Gardiner are engaged in the erection of an additional group 
of thirteen small houses in said subdivision. Defendant is 
without knowledge of the remaining averments of said 
paragraph 5 and neither admits nor denies the same, and 
so far as same may be material calls for strict proof thereof. 

Further answering said Complaint and the prayers there¬ 
of, Defendant says that said Complaint fails to state a 
claim upon which relief can be granted. 

Wherefore, having fully answered the Complaint, De¬ 
fendant prays: 

1. That the Complaint be dismissed. 

2. That the prayers of the Complaint and each of them 
be denied. 

3. That Defendant be awarded his costs against Plaintiff, 
most unjustly incurred by Defendant by reason of the filing 
of the said Complaint. 

i FRANK E WALSH 

THOMAS F. BURKE 
Attorney for Defendant. 

6 Amended Complaint for Injunction , Accounting 

and Damages 

Filed May 6-1940 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 317 

Cyrus Keiser, Jr., 4910 Wisconsin Avenue, N. W., Plaintiff , 

vs. 

Frank E. Walsh, 2737 Devonshire Place, N. W., 

Defendant . 

I 

1. Plaintiff and defendant are both residents of the Dis¬ 
trict of Columbia. 
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2. Plaintiff has for several years been engaged in the real 
estate business in Washington and nearby Maryland, and, 
during the period involved herein, maintained an office at 
5211 Wisconsin Avenue, N. W., this city. In, to wit, Janu¬ 
ary, 1938, plaintiff contracted with a joint venture or part¬ 
nership known as Bowling & Gardiner to act as Sales Repre¬ 
sentative in connection with a real estate subdivision in 
Montgomery County, Maryland, known as “Edgewood”, 
which said Bowling & Gardiner was then developing. For 
his services under said contract, plaintiff was to receive a 
commission of five per cent of the selling price on all sales 
negotiated by him and one per cent of the selling price on 
all sales negotiated by others, until all houses in said sub¬ 
division were sold. 

3. Shortly after said contract was entered into, the defen¬ 
dant sought and obtained employment with plaintiff as a 
real estate salesman, and continued in said employment un¬ 
til, to wit, May 28, 1938, on which date he resigned. 

7 4. Prior to his resignation from plaintiff’s em¬ 

ploy, or prior to June 2,1938, the defendant secretly, 
subversively and maliciously influenced and succeeded in 
persuading the said Bowling & Gardiner to cancel its con¬ 
tract with plaintiff and to employ the defendant as sales 
manager of said subdivision of “Edgewood”, or conspired 
with them to do so. Said cancellation by Bowling & Gar¬ 
diner occurred on, to wit, June 2, 1938, previously to which 
arrangements for said employment of the defendant by 
Bowling & Gardiner were completed, under which the de¬ 
fendant was to receive three per cent on all houses sold 
by him and one per cent on all houses sold by others. De¬ 
fendant is still so employed. 

5. The first group of 10 houses in said subdivision was 
completed in, to wit, July, 1938, and from the sales thereof 
the defendant has received large sums as commissions 
which, but for his acts, would have accrued to plaintiff. 
Other groups involving, to wit, 62 houses, have been built 
or are under construction or planned, from sales of which 
defendant has derived or will derive considerable addi¬ 
tional sums as commissions unless prevented by this action 
from so doing. 

Wherefore, plaintiff prays: 
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1. That defendant be enjoined from further participa¬ 
tion, directly or indirectly, in sales of houses in the said 
subdivision of “Edgewood”. 

2. That defendant be held to be a constructive trustee 
for plaintiff and, as such, be required to account to plain¬ 
tiff foi^ all commissions received by defendant from sales 
in said subdivision. 

STANLEY WORTH 
J. NELSON ANDERSON 
Attorneys for Plaintiff. 

Fiat 

8 Let this be filed. 

BOLITHA J. LAWS 
Justice. 


Motio7i to Dismiss Plaintiff's ( Second) Amended Com¬ 
plaint for Injunction, Accounting and Damages 

Filed May 17 1940 

... 

Now conies the defendant and moves the Court to dismiss 
the action because the second amended complaint fails 
to state a claim against the defendant upon which the re¬ 
lief prayed can be granted. 

! JOHN A. BRESNAHAN 

Attorney for Defendant. 


9 Order Sustaining Defendant’s Motion to Dismiss 
i Plaintiff’s Amended Complaint 

Filed May 29 1940 

... 

This complaint, coming on for hearing this 29th day of 
May, 1940, upon the defendant’s motion to dismiss plain¬ 
tiff’s amended complaint, it is by the Court this 29th day 
of May, 1940, 

Ordered that defendant’s motion to dismiss plaintiff’s 
amended complaint be sustained, and said amended com- 
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plaint is dismissed, with leave to the plaintiff to amend 
within ten davs. 

DAVID A PINE 
Justice 

Approved as to form: 

STANLEY WORTH and J. NELSON ANDERSON 

BY STANLEY WORTH 
Attorneys for Plaintiff 


Notice of Appeal 
Filed June 6 1940 

• * # 

Notice is hereby given that Cyrus Keiser, Jr., plaintiff 
above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the order 

sustaining defendant’s motion to dismiss plaintiff’s 

amended complaint entered in this cause May 29, 1940. 

STANLEY WORTH 
J. NELSON ANDERSON 
Attorneys for Appellant 

10 Memorandum 

JUNE 17—1940. 

Cost Bond ($250.00) on Appeal—filed. 


11 Plaintiff’s Designation of Record on Appeal 

Filed June 15 1940 

• # # 

To the Honorable Clerk of the District Court of the United 
States for the District of Columbia: 

Plaintiff in the above-entitled action hereby designates 
the following to constitute its record on appeal: 

1. Original complaint. 

2. Answer to original complaint. 

3. Amended complaint. 
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4. Motion to dismiss amended complaint. 

5. Order sustaining motion to dismiss amended com¬ 
plaint. 

6. This designation. 

STANLEY WORTH 
J. NELSON ANDERSON 
Attorneys for Plaintiff 

Service of copy of the above on John A. Bresnahan, Esq., 
Tower Building, Washington, D. 0., attorney for defen¬ 
dant, made by mailing same, postage prepaid, this 14th day 
of June, 1940. 

STANLEY WORTH 

Attorney for Plaintiff. 

12 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 11, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, and in accordance with Rule 75 (g) 
of the Federal Rules of Civil Procedure for the District 
Court of the United States, in cause No. 317, Civil Action, 
wherein Cyrus Keiser, Jr., is Plaintiff and Frank E. Walsh 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said court, at the City of Washington, 
in said District, this 1st day of July, 1940. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover. No. 7706. Cyrus Keiser, Jr., Ap¬ 
pellant, vs. Frank E. Walsh. United States Court of Ap¬ 
peals for the District of Columbia Filed Jul 5-1940 Jo¬ 
seph W T . Stewart, Clerk. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


April. Term, 1940. 

No. 7706. 

Special Calendar. 


CYRUS REISER, JR., 
Appellant, 
v. 

FRANK E. WALSH, 
Appellee. 


On Appeal from the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLANT. 


Jurisdiction. 

This is an appeal, as provided by the Code of Laws 
for the District of Columbia, Tit. 18, Sec. 26, from an 
order of the lower Court, sustaining the defendant’s 
motion to dismiss plaintiff’s amended complaint, in an 




action falling within the general jurisdiction of that 
Court (Tit. 18, Sec. 101). Both the original complaint 
(Rj 1) and the amended complaint (R. 4) sought equit¬ 
able relief. 


Statement of the Case. 

The appellant, plaintiff below, filed his complaint 
October 17, 1938 (R. 1), which was answered by the 
appellee, defendant below, November 29, 1938 (R. 
3). For convenience, the parties will be referred to as 
plaintiff and defendant. By leave of Court (R. 6), at 
a pretrial hearing, plaintiff filed his amended com¬ 
plaint May 6,1940 (R. 4). May 17,1940, the defendant 
moved to dismiss the amended complaint for alleged 
failure “to state a claim against the defendant upon 
which the relief prayed can be granted.” (R. 6.) The 
lower Court, acting through Mr. Justice Pine, sus¬ 
tained the motion to dismiss, by order entered May 
29,1940 (R. 6). Plaintiff filed a notice of appeal June 
(>, 1940 (R. 7). 


Questions Presented. 

Since the motion to dismiss admitted the allegations 
of fact which were well pleaded in the amended com¬ 
plaint, the questions presented to this Honorable 
Court are: 

1. Do the facts alleged in the amended complaint 
support the two prayers thereof, or either of them? 

2. Was the defendant's motion to dismiss the 
amended complaint properly sustained? 


3 


Statement of Points. 

The points on which the appellant intends to rely 
on this appeal are: 

1. The facts alleged in the amended complaint 
support the first prayer thereof—for injunctive relief. 

2. The facts alleged in the amended complaint sup¬ 
port the second prayer thereof—to establish a con¬ 
structive trust for the benefit of plaintiff. 

3. An action for damages would afford plaintiff 
inadequate relief under the facts alleged in the amend¬ 
ed complaint. 

4. The amended complaint fully complies with the 
requirements of the Federal Rules of Civil Procedure. 

5. The Court below erred in sustaining the de¬ 
fendant’s motion to dismiss the amended complaint. 

SUMMARY OF ARGUMENT. 

Consideration of the defendant’s motion to dismiss 
the amended complaint requires that all allegations 
of fact, well pleaded, must be taken to be true. Thus 
we have the relationship of principal and agent be¬ 
tween plaintiff and defendant; the consequent loss of 
property, constituting the subject matter of the 
agency, by the plaintiff; with the resultant gain to the 
defendant from the breach of the fiduciary relation¬ 
ship. 
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Injunctive relief is caiied for where, by invoking it, 
further benefits to the party who breached the fidu¬ 
ciary relationship can be prevented, for reasons of 
public policy if for no other reason. 

It is peculiarly within the province of a court of 
equity to establish a constructive trust, for plaintiff’s 
benefit, upon property which has been diverted to the 
defendant through his breach of a fiduciary relation¬ 
ship, irrespective of the character of the property, 
whether tangible or intangible. The commissions col¬ 
lected by defendant were impressed with a trust in 
favor of plaintiff, and the defendant should be requir¬ 
ed to so account for them. 

Where, as in this case, an action for damages would 
afford plaintiff inadequate relief, equitable relief 
should be granted. The liberalized Federal Rules of 
Civil Procedure were, for all practical purposes, ig¬ 
nored by the Court below in sustaining the defend¬ 
ant’s motion to dismiss the amended complaint, since 
the prayers, and not the allegations of fact, have been 
made the criterion. 


ARGUMENT. 

1. The facts alleged in the amended complaint sup¬ 
port the prayer for injunctive relief. 

The defendant’s motion to dismiss the amended 
complaint was based upon the ground that the com¬ 
plaint did not state a claim upon w’hich the relief 
prayed could be granted. The first prayer w’as for 
injunctive relief against the defendant, to prevent his 
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further participating in sales of houses in the subdi¬ 
vision of Edgewood. This prayer was identical to the 
first prayer in the original complaint, which was 
answered by the defendant (R. 3). No reason is ap¬ 
parent on the face of the record for pursuing a differ¬ 
ent course with respect to the amended complaint. 

The motion to dismiss presumes the correctness of 
the facts alleged in the complaint. Paragraph 2 (R. 
5) alleges the employment of plaintiff as Sales Repre¬ 
sentative for the subdivision of Edgewood, then in 
process of development, under a contract which, at 
least to the extent of 1%, was exclusive. Paragraph 

3 (R. 5) alleges the employment by plaintiff of the 
defendant as a real estate salesman, and paragraph 

4 (R. 5) alleges that, while so employed, the defendant 
completed arrangements for his own employment as 
Sales Manager of said subdivision, following which, 
the owners of the subdivision, Bowling & Gardiner, 
cancelled their contract with plaintiff. Paragraph 4 
also alleges that the defendant “secretly, subversively 
and maliciously influenced and succeeded in persuad¬ 
ing the said Bowling & Gardiner to cancel its contract 
with plaintiff and to employ the defendant as sales 
manager * * * or conspired with them to do so.” The 
motion to dismiss likewise admits these allegations. 
The allegations of paragraph 5 (R. 5), which must be 
taken to be true, are that the first group of houses in 
said subdivision were completed shortly after the de¬ 
fendant displaced plaintiff as Sales Representative, 
that large sums as commissions have accrued to de¬ 
fendant which, but for his acts, would have accrued 
to plaintiff, and that large additional sums will be 
so derived by defendant unless he is prevented by 
this action from so doing. 
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Applying the law to iliese admitted facts, the con¬ 
clusion that the plaintiff is entitled to injunctive relief, 
is inescapable. The relation of principal and agent 
is fiduciary in character, Spar Mountain Mining Co. 
v. Schwerin, 305 Ill. 309, 137 X. E. 245, and the agent 
is duty bound to act solely for the principal in matters 
connected with the agency. Hickey v. Hickey, 371 Ill. 
476, 21 X. E. (2d) 579. As ably stated by the Circuit 
Court of Appeals for the Eighth Circuit in Trice v. 
Comstock, 121 Fed. G20, G26, 57 C. C. A. 646, 652, 
61 L. R. A. 176,181: 

Every agency creates a fiduciary relation, and 
every agent, however limited his authority, is dis¬ 
abled from using any information or advantage he 
' acquires through his agency, either to acquire 
property or to do any other act which defeats or 
hinders the efforts of his principals to accomplish 
the purpose for which the agency was established. 

To the same effect, also, is Restatement of the Law of 
Agency , Secs. 13 , 387 , 395 . 

A familiar class of cases in which injunctive relief 
is the usual remedy for a breach of the fiduciary rela¬ 
tionship, is that involving laundry and milk routes. 
Menter Co. v. Brock, et al., 147 Minn. 407, 411, 180 N. 
\V. 553, 20 A. L. R. 857, 859, cites several such cases, 
from other jurisdictions, and follows with the state¬ 
ment : 

The right to injunction there is rested on the 
i principle that the employer’s business is wrong¬ 
fully interfered with, and such interference read¬ 
ily appears when the former employee invades the 
route in behalf of a new employer. 

The extent of interference with plaintiff’s business, 
from the admitted facts, is apparent. 
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While in many of the decided cases there has been 
a negative covenant in a contract of employment, such 


a covenant is, by no means, indispensable. As stated 
in Colonial Laundries. Inc. v. John J. Henry, et al., 


4S R. I. 332, 334, 138 A. 47, 48, 54 A. L. R. 343, 346: 


Equitable jurisdiction, however, does not depend 
on such an express contract. * * * Prevention of 
unfair competition is the reason for seeking equit¬ 
able interference. Authorities generally agree 
that an employee lawfully entering upon a com¬ 
peting business may be enjoined from the use of 
trade secrets or processes, knowledge of the em¬ 
ployer's business surreptitiously obtained, or 
copied, lists of customers or information about 
them. * * # The wrong prevented is variously stat¬ 
ed, viz. violation of complainant's property rights, 
or misuse of confidential information given by 
principal to agent, or violation of a contract im¬ 
plied in law. In the latter some courts import a 
term into the employee's contract of service that: 
“He will not, after the service is determined, use 
information which he has gained while the service 
has been subsisting to the detriment of his former 
employer.” Essex Trust Co. v. Enright, 214 
Mass. 507, 511, 102 X. E. 441, 442 (47 L. R. A. 
(N. S.) 567). 

The two latter grounds are in substance only 
an application of equitable doctrines to prevent 
fraud or overreaching. 


The Colonial Laundries case, as well as Restatement 
of the Law of Agency, !See. 404, are authority for the 
proposition that the “property” of a principal which 
an agent may not violate, is not confined to tangible 
property, but applies as well to trade secrets, goodwill, 
and other intangible assets. 


The underlying reason for granting injunctive relief 
in cases involving breach of fiduciary relationship is 
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well stated in Consumers Company v. Parker, 227 Ill. 
App. 552, 563, as follows: 

Public policy forbids every fiduciary from in 
any manner dealing in the subject-matter of the 
relation, and from using for himself any informa¬ 
tion gained bv him in regard thereto. The rule is 
not merely remedial, tor wrong actually commit¬ 
ted, but is intended to be preventive of wrong. 


In the case at bar, the granting of injunctive relief 
will prevent the defendant further from capitalizing 
on his breach of loyalty to his employer, the plaintiff; 
it will remind him that there is no premium on per- 
fidv in the eves of the law. 

•* w 

2. The facts alleged in the amended complaint sup¬ 
port the prayer for the establishment of a construc¬ 
tive trust for the benefit of plaintiff. 

A constructive trust is the formula through which 
the Conscience of equity finds expression. Beatty v. 
Guggenheim Exploration Co., 225 X. Y. 380, 122 X. E. 
378. An excellent exposition of the nature of con¬ 
structive trusts appears in Perry on Trusts, 6th Ed., 
Paragraph 166, Page 260, in the following language: 

If a person obtains the legal title to property 
by such arts or acts or circumstances of circum¬ 
vention, imposition, or fraud, or if he obtains it by 
virtue of a confidential relation and influence un¬ 
der such circumstances that he ought not, accord¬ 
ing to the rules of equity and good conscience as 
i administered in chancery, to hold and enjoy the 
beneficial interest of the property, courts of equity, 
in order to administer complete justice between 
the parties, will raise a trust by construction out 
of such circumstances or relations; and this trust 
they will fasten upon the conscience of the of- 
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fending party and will convert liim into a trustee 
of the legal title, and order him to hold it or to 
execute the trust in such manner as to protect 
the rights of the defrauded party and promote 
the safety and interests of society. Such trusts 
are called constructive trusts. They differ from 
other trusts in that they are not within the inten¬ 
tion or contemplation of the parties at the time 
the contract is made from which thev are con- 
strued by the court, but they are thrust upon a 
party contrary to his intention and against his 
consent. 

7'rice v. Comstock, 121 Fed. 620, 57 C. C. A. 646, 61 
L. R. A. 176, also contains an illuminating discussion 
of the subject. It points out at page 179 of 61 L. R. A. 
that the principle rests upon the broad foundation of 
sagacious public policy which, for the purpose of 
removing all temptation, removes all possibility that 
a trustee may derive profit from the subject matter of 
his trust. It also lavs down the following rule: 

The only indispensable elements of a good cause 
of action to enforce such a trust are the fiduciary 
relation and the use by one of the parties to it of 
the knowledge or the interest he acquired through 
it to prevent the other from accomplishing the pur¬ 
pose of the agency. 

Anticipating the defense of the appellee, it is desired 
to call attention to the following language from Trice 
v. Comstock, supra , appearing at page 180 of 61 L. R. 
A.176: 

Nor is it any defense to the suit to enforce this 
trust that the agency had terminated before the 
confidence was violated. The duty of an attorney 
to be true to his client, or of an agent to be faith¬ 
ful to his principal, does not cease when the em¬ 
ployment ends, and it cannot be renounced at will 
by the termination of the relation. It is as sacred 
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and inviolable after as before the expiration of 
its term. 

See also Allen v. Adams, 10 Del. Ch. 77, 81-82, 140 A. 
094, holding that an agent cannot terminate the agency 
in order to take advantage of information gained as 
agent. 


In the language of the Court of Appeals for the 
State of New York, speaking through Mr. Chief Jus¬ 
tice Pound, in Elco Shoe Mfrs. v. Sisk, 260 N. Y. 100, 
103, 183 X. E. 191, 192: 

Agents are bound at all times to exercise the 
utmost good faith toward their principals. They 
must act in accordance with the highest and truest 
principles of morality. 


In the above cited cases the defendant was held to 
be a constructive trustee for the benefit of the plain¬ 
tiff. Other cases of like holding are numerous. Among 
them is Meinh-ard v. Salmon, 249 X. Y. 458, 164 X. E. 
545, 62 A. L. R. 1. The following quotations from the 
opinion by Mr. Chief Justice Cardozo are helpful. At 
page 548 of 164 X. E., the opinion reads: 

Certain it is also that there mav be no abuse 
i of special opportunities growing out of a special 
trust as manager or agent. * * * A constructive 
trust is, then, the remedial device through which 
preference of self is made subordinate to loyalty 
to others (citing Beatty v. Guggenheim Explora¬ 
tion Co., 225 X. Y. 380, 385,122 X. E. 378, 380). 


In Horn Pond Ire Co. v. Pearson, 267 Mass. 256, 166 
X'. E. 640, the defendants, former employees of the 
plaintiff, were held to be constructive trustees of a 
lease which they had secured from plaintiff’s lessor 
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in competition with the plaintiff who was attempting 
to secure a renewal thereof. 

The tacts which are admitted by the motion to dis¬ 
miss clearly bring this case under the rule laid down in 
the cases above cited, as well as innumerable other 
eases. It is clear that the defendant should be held to 
be a constructive trustee of the contract for the sale 
of houses in the subdivision of Edgewood, and that he 
should account to the plaintiff for any commissions 
which accrued to him by reason of that contract. No 
cases have come to the knowledge of plaintiff which 
might conceivably serve as authority for denying that 
he is entitled to have a constructive trust established 
in the instant case. 

3. An action for damages would afford plaintiff in¬ 
adequate relief under the facts alleged in the amend¬ 
ed complaint. 

The question as to why plaintiff did not bring his 
action in tort is admirably answered by the opinion 
of this Court in Meyer v. Washington Times Co., 64 
App. D. C. 218, 222, 76 F. (2d) 988, 992, in the follow¬ 
ing words: 

While in one sense this may be called a tort, it 
is a continuing transaction, and one that could 
not be compensated in damages, and where pro¬ 
tection can only be afforded through the interpo¬ 
sition of equity. 

The Meyer case, supra, quotes with approval (at 
pages 222-223 of 64 App. D. C.) from E. L. Husting Co. 
v. Coca Cola Co., 205 Wis. 356, 237 N. W. 85, 88, 238 
N. W. 626, 84 A. L. R. 22, as follows: 


Where the situation is such that the legal rem¬ 
edy of damages is for any reason inadequate, 
equity will enjoin such interference by a third 
party. This doctrine had its inception with the 
case of Lumley v. Gye, 2 Ellis & Bl. 216. The doc¬ 
trine of that case, which was limited to malicious 
interference with contracts for personal service, 
has been followed and extended by numerous 
other cases. It now extends to contracts other 
than those involving personal services, and the 
definition of “malice" has been broadened to 
1 include unjustified interference with the contrac¬ 
tual relationship. 


The Supreme Court of the United States early point¬ 
ed the way to a liberalization of equity jurisdiction in 
Davis v. Wakelee , 156 U. S. 680, 688, 15 S. Ct. 555, 
3.0 L. Ed. 578, 584, wherein it stated: 

It is a settled principle of equity jurisprudence 
that, if the remedy at law be doubtful, a court of 
equity will not decline cognizance of the suit. 

In the case at bar, the remedy at law is not only 
doubtful but is entirely inadequate. It would have to 
be a tort action for inducing a breach of contract and 
the damages would largely consist of loss of antici¬ 
pated profits which, at best, are difficult of ascertain¬ 
ment. Furthermore, damages for loss of anticipated 
profits would be limited to profits up to the date of 
trial, at the latest. Here, many of the houses have 
not yet been built and sold so that there is no way in 
which plaintiff could obtain an adequate remedy at 
law as to those. 


On the other hand, even under the old equity prac¬ 
tice and procedure, the facts in this case clearly stamp 
it as one cognizable in equity. 
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4. The amended complaint fully complies with the 
requirements of the Federal Rules of Civil Procedure. 

This action was commenced shortly after the adop¬ 
tion in practice of the new Federal Rules of Civil Pro¬ 
cedure, one of the principal reasons for which was 
to simplify procedure in an endeavor to do substantial 
justice. Under Rule 8, it is laid down that all plead¬ 
ings shall be so construed as to do substantial jus- 
> 

tice. Rule 2 dispenses with all forms of action in cases 
at law as well as the distinctions between cases at 
law and cases in equity; it specifically provides that 
there shall be only one form of action. It is difficult to 
reconcile the action of the lower Court in sustaining 
the defendant's motion to dismiss the amended com¬ 
plaint with the Federal Rules of Civil Procedure, par¬ 
ticularly with Rules 2 and 8 thereof. 

5. The Court below erred in sustaining the defend¬ 
ant’s motion to dismiss the amended complaint. 

Since the facts alleged in the amended complaint 
must be taken to be true for the purpose of considering 
the defendant’s motion to dismiss, and since the action 
of the Court below in sustaining the defendant’s mo¬ 
tion to dismiss finds no support either under the for¬ 
mer equity practice or under the new Federal Rules 
of Civil Procedure, the Court’s action should be re¬ 
versed and the cause remanded. 

Respectfully submitted, 

STANLEY WORTH, 

J. NELSON ANDERSON, 
Attorneys for Appellant, 
Munsev Building, 

Washington, D. C. 
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SUMMARY OF ARGUMENT. 

To entitle the plaintiff to the equitable relief prayed 
it is necessary that his complaint set forth sufficient 
facts to justify the interposition of a court of equity. 

The amended complaint does not set forth any facts 
which entitle the plaintiff to the relief prayed, but, on 
the contrary, clearly indicates that he has a plain, ade¬ 
quate and complete remedy at law. 


o 


ARGUMENT. 

1. The Facts Alleged in the Amended Complaint Do 
Not Support the Prayer for Injunctive Relief. 

The defendant's motion to dismiss the amended com¬ 
plaint was based upon the ground that the complaint 
fails to state a claim upon which relief as prayed can 
be granted. (R. 6) 

The first prayer is: “That defendant be enjoined 
from further participation, directly or indirectly, in 
sales of houses in said subdivision of 4 Edge wood ’ 
(K.6) 

The plaintiff makes a point of the fact that defen¬ 
dant answered the original complaint, and that since 
the prayer for injunctive relief in the amended com¬ 
plaint is identical to that in the original complaint 
there is no reason, apparent on the face of the record, 
for pursuing a different course now. (Appellant 
Brief 5) 

The defendant desires to point out that one of the 
prayers in his answer to the original complaint was 
that same be dismissed (R. 4), which, under the new 
rules is a proper method of presenting a motion to dis¬ 
miss (Rule 12b, Federal Rules of Civil Procedure). 
Furthermore, the record indicates a change in counsel 
for the defendant (R. 4 and 6), which is in itself suffi¬ 
cient reason for a different approach. 

Injunctive relief is equitable in its nature, and it is 
essential that the plaintiff aver sufficient facts to es¬ 
tablish his right to relief. As stated in 14 R. C- L. 
330-331, “A bill in equity for an injunction should con¬ 
tain a sufficiently certain statement of the essential 
Ultimate facts on which the complainant rests his claim 
for relief; facts sufficient to bring the case within the 
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recognized principles of equitable jurisdiction. It 
should set forth a case of probable right, and a prob¬ 
able danger that the right would be defeated without 
the interposition of the court. * * * and likewise to 
authorize an injunction the complaint must state suf¬ 
ficient to justify the granting of such relief, and aver 
facts from which the conclusion can be drawn that the 
plaintiff has no plain, speedy or adequate remedy at 
law.” 

Admitting, for the purpose of this argument, the cor¬ 
rectness of the facts alleged in the amended complaint, 
they do not meet the requirements to support a prayer 
for injunctive relief. At the most, they merely estab¬ 
lish a possible claim for inducing, or conspiring to in¬ 
duce, a breach of contract. 

The plaintiff rests his argument for injunctive re¬ 
lief on the basis of a fiduciary relationship existing be¬ 
tween a principal and agent, and submits the proposi¬ 
tion that every agency creates a fiduciary relationship. 
(Appellant Brief 6 et seq.) 

The bare relationship of principal and agent, or em¬ 
ployer and employee, does not, however, give a court 
equitable jurisdiction. Phillips v. Birmingham Indus¬ 
trial Co.. 161 Ala. 509, 50 So. 77, 135 A. S. R. 156. To 
be entitled to injunctive relief the employer must es¬ 
tablish that the employee has made use of secret knowl¬ 
edge or other information intrusted to him by his for¬ 
mer employer. Newark Cleaning Dye II ' or ks v. 
Gross , 97 N. J. Eq. 406, 128 Atl. 789. 

In Newark Cleaning <& Dye Works v. Gross, supra. 
the court said: 

“where there is no contract to refrain, no fraud or 
imposition practiced, no list carried away and 
used, or used for an ulterior purpose, and where 
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customers are dealers in the open market for the 
i best and cheapest service, and known to all the 
trade who care to inform themselves, the knowl¬ 
edge acquired by a solicitor that some of them 
are customers of his employer, which informa¬ 
tion could be had by any one upon casual inquiry 
or carefully observing the route, is incident to the 
employment, and like any other experience, not 
secret to the servant and sacred to his employer, 
may be later used by him in competition, other¬ 
wise lawful. The distinction lies between pirat¬ 
ing and competing for customers.” 

The plaintiff in his amended complaint (R. 5) lias 
certainly not alleged any facts that will take the case 
at bar out of the rule expressed above. 

The plaintiff cites Colonial Laundries , Inc. v. John 
J. Henry, ei al.. 48 R. I. 332, 334, 138 Atl. 47, 48, 54 A. 
L.i R. 343, 346, as authority for the principle that equi¬ 
table jurisdiction of disputes of this nature does not 
depend on an express contract of employment. (Ap¬ 
pellant Brief 7.) 

The Court’s attention is respectfully directed to the 
annotations following the above case as reported in 
54 A. L. R. 350, which strongly indicate that the Co¬ 
lonial Laundries case is an exception to what has been 
generally held by the courts- 

2. The Facts Alleged in the Amended Complaint Do 
i Not Support the Prayer for the Establishment of 
i a Constructive Trust and an Accounting. 

To be entitled to the creation of a constructive trust 
or an accounting the plaintiff must establish a fiduciary 
relationship between himself and the defendant. 

The amended complaint alleges a relationship of 
principal and agent, or employer and employee, be- 
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tween the plaintiff and the defendant (R. 3), but it 
does not allege any facts which gives this relationship 
a fiduciary character. Although the relation of prin¬ 
cipal and agent may partake of a fiduciary character, 
ordinarily it does not, and consequently the general 
rule is that the mere relation of principal and agent is 
not sufficient to warrant a decree for an accounting. 
Putman v. Scahill, 165 X. E. 673; Williams v. Finlaw 
Mueller & Co., 292 Pa. 244, 141 Atl. 47. 

To be entitled to an accounting the plaintiff must 
allege that the defendant has had in his possession 
money or property belonging to the plaintff for which 
he is liable to account, that an accounting will disclose 
some indebtedness from the defendant to the plaintiff, 
and that there is some ground for equitable interfer¬ 
ence, such as the fiduciary nature of the relation of the 
parties, the necessity of discovery, or that the account 
is too complicated to be taken in an action at law. 3 C. 
J. S. 241 (Par. 309). 

There are absolutely no allegations in the amended 
complaint that the defendant has in his possession 
money or property belonging to the plaintiff, that an 
accounting will disclose some indebtedness due, or any 
other reason that will entitle the plaintiff to equitable 
relief. 

3. An Action for Damages Will Afford Plaintiff Ade¬ 
quate Relief Under the Facts Alleged in the 
Amended Complaint. 

In the case at bar, the amount of the plaintiff’s dam¬ 
age, if anv, can be verv readilv determined bv estab- 
fishing the amount of commissions that he personally 
could have earned under the facts alleged. It must be 
remembered that the plaintiff does not allege an irre- 
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vocable contract with Bowling & Gardiner, and that 
he has alleged that this contract was cancelled (R. 5). 
The contract having been cancelled it is not reason¬ 
able to presume that he is entitled to- commissions 
thereafter accruing from sales in which he took no part. 

4. The Amended Complaint Does Not Comply With the 
Requirements of the Federal Rules of Civil Pro¬ 
cedure. 

“It is an elementary rule of construction, ap¬ 
plied to a pleading, that it is to be construed most 
strongly against the pleader; and that, if an in¬ 
ference unfavorable to the right of a party claim¬ 
ing a right under such a pleading may be fairly 
drawn from the facts stated therein, such infer¬ 
ence will prevail in determining the rights of the 
parties.” Krueger v. MacDougald , 148 Ga. 429, 
96 S. E. 867. 

Rule 2, of the Federal Rules of Civil Procedure, es¬ 
tablishes one form of action to be known as a “civil 
action”; and rule 8(a) provides that a pleading shall 
contain a short and plain statement of the claim show¬ 
ing that the pleader is entitled to relief and a demand 
for a judgment for the relief to which he deems him¬ 
self entitled. 

It seems settled in those jurisdictions which have 
but one form of civil action that to entitle a plaintiff to 
equitable relief, he must show a proper case for the 
interference of equity. 

In DeTVitt v. Hays, 2 Cal. 463, 56 Am. Dec. 352, the 
court said: 


“The legislature in providing that ‘there shall be 
but one form of civil action’, can not be supposed 
to have intended at one fell stroke to abolish all 
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distinctions between law and equity, as to action. 
Such a construction would lead to infinite perplex¬ 
ities and endless difficulties. The innovation ex¬ 
tends only to the form of action and the pleadings, 
while the technicalities of pleading have been dis¬ 
pensed with; and the plaintiff need only state his 
cause of action in ordinary and concise language, 
whether it be in assumpsit, trespass, or ejectment, 
without regard to the ancient forms; still the dis¬ 
tinctions betwen those actions has not been abol¬ 
ished, but remains the same. So cases legal and 
equitable have not been consolidated ; and though 
there is no difference between the form of a bill 
in chancery and a common-law declaration, under 
our system, where all relief is sought in the same 
way from the same tribunal, the distinction be¬ 
tween law and equity is as naked and broad as 
ever. To entitle the plaintiff to the equitable in¬ 
terposition of the court, he must show a proper 
case for the interference of a court of chancery, 
and one in which he has no adequate or CQmplete 
remedy at law.” 

In the language of the court in Minturn v. Hays , 2 
Cal. 590, 56 Am. Dec. 366: 

“The writ of injunction belongs to the court of 
chancery exclusively; and although in this state 
there is no separate forum for the adjudication of 
chancery cases, yet in our courts having chancery 
jurisdictions, the rules and principles of equity- 
practice remain unaltered. The writ of injunction 
can only be issued where the bill of complaint 
makes out a case of equity jurisdiction.” 

Construing the amended complaint (R. 4 & 5) in its 
most favorable light, it is submitted that the plaintiff 
has not set forth any facts that would entitle him to 
the relief prayed (R. 6), and consequently does not 
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meet the requirements of the new rules which provide 
that the complaint shall contain “a short and plain 
.statement of the claim showing that the pleader is 
entitled to relief”. Rule 8(a)(2) Federal Rules of 
Civil Procedure. 

5. The Court Below Properly Sustained the Defen¬ 
dant’s Motion to Dismiss the Amended Complaint. 

Since the facts alleged in the amended complaint do 

not justify the interposition of a court of equity and 

the granting of the relief prayed, and since the 

amended complaint does not meet the requirements of 

the 1 Federal Rules of Civil Procedure, the court’s ac- 

tion should be'Siistained. 

* 

Respectfully submitted, 

John A. Bresnahan, 
Attorney for Appellee,, 
Tower Building, 
Washington, D. C. 



